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 1.  TIME:  9:00   CASE#: MSC18-00743 
CASE NAME: PERRIER VS. MARY'S PIZZA SHACK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to August 19, 2020 at 8:30 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00743 
CASE NAME: PERRIER VS. MARY'S PIZZA SHACK 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY RORY PERRIER 
* TENTATIVE RULING: * 
 
Hearing continued by Stipulation of the parties to July 23, 2020 at 9:00 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00743 
CASE NAME: PERRIER VS. MARY'S PIZZA SHACK 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY RORY PERRIER 
* TENTATIVE RULING: * 
 
Hearing continued by Stipulation of the parties to July 23, 2020 at 9:00 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00859 
CASE NAME: TERRY VS. TF LOUDERBACK 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY CHRISTOPHER TERRY 
* TENTATIVE RULING: * 
 

Plaintiff Christopher Terry moves for final approval of his class action and PAGA 
settlement. 

A. Background 

The original complaint, filed May 25, 2018, included five causes of action:  failure to pay 
minimum wages, failure to pay overtime wages, failure to provide meal periods, failure to 
provide accurate wage statements, and failure to pay all wages owed upon termination.  The 
First Amended Complaint, filed August 7, 2018, added a cause of action for civil penalties under 
PAGA.  The Second Amended Complaint, filed October 22, 2019, after the settlement had been 
reached, added a cause of action for failure to provide rest periods. 
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The agreement provides a settlement class consisting of truck drivers employed during 
the Class Period, consisting of 132 persons.  A gross settlement of $273,000, non-reversionary, 
will be paid.  A payment to the LWDA of $7,500, a class representative incentive payment of 
$5,000, $12,000 in litigation costs, and $91,000 in attorney fees (1/3 of the gross amount), will 
be deducted, leaving $155,000 actually paid to the class members. This will result in an average 
payment of $1,174 per class member.  In addition, settlement administration costs of up to 
$7,000 will be deducted from the settlement amount, but this has not been accounted for in 
counsel’s arrival at the $155,000 figure.   

The notice to the class is provided, and the class members will not be required to file a 
claim.  Any uncashed checks will be voided and the unclaimed funds will be distributed to the 
State Controller.  Thus, there will be no residue under Code of Civil Procedure section 384.  
The settlement does not describe what efforts will be made to find new addresses for notices 
that are returned as undeliverable.  

The LWDA was given notice of the proposed settlement on October 17, 2019. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of meaning class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)    The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
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in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney Fees and Incentive payment 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Counsel in this case has not provided the information necessary to make such analysis.  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.  For that motion, however, sufficient information to conduct the lodestar 

cross-check shall be provided. 

Similarly, the request for a $5,000 representative incentive payment would be 

considered at the final approval stage. 

D. History 

Initially, on December 5, 2019, the Court had questions concerning certain aspects of 
the settlement, and continued the matter to allow Counsel to provide supplemental information 
concerning the strength of the case and the amount of PAGA penalties.  Counsel did so, and at 
a subsequent hearing, on December 19, 2019, the Court found that the settlement met 
applicable legal standards.  

E. Implementation 

Notice was sent on January 16, 2020, consisting of 129 total packets.  14 packets were 

returned as undeliverable.  Follow-up by Atticus Administration obtained new addresses for 9 of 

those, which were remailed.  Five were returned as undeliverable.  The date by which a class 
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member was required to request exclusion was April 6, 2020.  No requests for exclusion or 

objections were received. 

Atticus requests $6,700 in fees, which had been capped at $7,000. 

 The notice also advised class members that the final hearing was scheduled for April23, 

2020.  Due to the court closure associated with the COVID-19 pandemic, the matter was 

continued to this date.  The notice to the class specifically provided that the hearing could be 

continued “without further notice to the Class.”  The Court did not receive any objections or 

filings for the initial date or for the continued date.   

F. Attorney Fees and Costs 

Pursuant to the Court’s direction, counsel has submitted a breakdown of the lodestar 

fees for the case, which totals $97,980, which is slightly more than one-third of the settlement, 

resulting in a small negative multiplier.  The Court finds that there is no need to make any 

adjustment to the proposed fee. 

Counsel’s costs are documented to be $10,876.06.  The preliminary settlement approval 

authorized up to $12,000 in litigation costs. 

G. Representative Incentive Payment 

Plaintiff seeks a representative incentive payment of $5,000.  He submits a declaration in 

which he describes that he has worked approximately 30 to 35 hours on the case, provided a 

general release, and taken the risk that his role as a plaintiff will damage his future job 

prospects.  All things considered, the $5,000 payment is reasonable and is approved. 

H. Conclusion. 

The factors that influenced the Court to grant preliminary approval, i.e., whether the 
settlement is “fair, reasonable, and adequate,” have not changed since preliminary approval.  
The lack of objections or requests for exclusion lend further support to the Court’s preliminary 
analysis.  For the reasons described above, the attorney’s fees, costs, and representative 
incentive payment are reasonable and also are approved.  The motion is granted. 

Counsel is directed to prepare an order granting final approval, which shall incorporate 
this ruling, as well as the prior ruling on the motion for preliminary approval.  The judgment shall 
be separate. 
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 5.  TIME:  9:00   CASE#: MSC19-00306 
CASE NAME: WHITMORE VS. FONDA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear by telephone. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00306 
CASE NAME: WHITMORE VS. FONDA 
HEARING ON OSC RE: WHY THIS CASE SHOULD NOT BE DISMISSED FOR 
FAILURE TO FILE PROOF OF SERVICE/PROSECUTE CASE 
* TENTATIVE RULING: * 
 
Counsel to appear by telephone. 

 

 

 7.  TIME:  9:00   CASE#: MSC19-00306 
CASE NAME: WHITMORE VS. FONDA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 

The petition for approval of minor’s compromise appears generally satisfactory, but 

needs to be supplemented in three respects.  First, there should be some description by counsel 

of whether the minor will have any appreciable need for further treatment that will have to be 

funded through the award in this case.  Second, the petition requests that $20,000 be withdrawn 

“to pay for costs related to Catholic School for the minor due to the deficiencies in the public 

school and the minor’s high academic achievement.”  To determine whether this is in the 

minor’s best interest, the Court needs information concerning the public school in question and 

its “deficiencies,” the Catholic School in question and its relative benefits, the cost of the private 

school (so the Court may determine how much schooling will be paid for), and the parents’ 

ability to pay the costs of that school.  Third, Attachment 19(b) does not include the required 

designation of the institution in which the funds would be deposited as required by Paragraph 

19(b)(2).  The Court’s tentative ruling is to continue the matter to June 18, 2020, to enable 

counsel to supplement the petition.  (Since the matter also is set for a case management 

conference, counsel may discuss those issues or the schedule as part of the case management 

conference.)  Given the nature of this ruling, for this hearing only, and for good cause, the Court 

waives the appearance of the minor and the guardian ad litem. 
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 8.  TIME:  9:00   CASE#: MSC19-02610 
CASE NAME: WHITE VS. STERICYCLE 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFFS' COMPLAINT 
FILED BY STERICYCLE, INC., STERICYCLE ENVIRONMENTAL 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 9, 2020 at 9 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02610 
CASE NAME: WHITE VS. STERICYCLE 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by the Court to August 14, 2020 at 8:30 a.m. 

 

  

10.  TIME:  9:00   CASE#: MSN19-1906 
CASE NAME: YAPSTONE VS. CHRISTINE 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY YAPSTONE, INC. 
* TENTATIVE RULING: * 
 

1. Service. 

On March 11, 2020, the Court issued a tentative ruling denying the petition on the ground 
that there was no adequate proof of service.  Although the Court granted petitioner’s request for 
service by publication, no proof of publication had been provided.  Petitioner had instead 
provided proof of service through the Notice and Acknowledgment of Receipt procedure.  
The only acknowledgement that was returned signed by anyone is one signed on January 15, 
2020, by “Michelle Truong, Esq.” Ms. Truong is not a party and is not counsel of record in this 
case.  Nor was she identified (at that point) as counsel in the underlying arbitration.  Nor was 
there any proof of service of notice of the hearing date.  Accordingly, the Court tentatively 
concluded that it lacked jurisdiction to grant the petition.  Petitioner then took the matter off 
calendar in order to “clarify the record.” 

Since that time, Petitioner has filed a supplemental declaration, which establishes that the 
Ms. Truong is an attorney at the law firm that represented Respondent in the underlying 
arbitration proceeding, the Law Office of Elliott Kanter.  Persons at that firm advised counsel that 
they would represent Respondent in the petition to confirm the arbitration.  Mr. Kanter had 
agreed that an attorney from his firm would sign the acknowledgement form, specifically 
Ms. Truong. 

Service of process may be made on the party or someone authorized to accept service on 
their behalf.  (Code of Civil Procedure § 416.90, American Express Centurion Bank v. Zara 
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(2011) 199 Cal.App.4th 383, 389.)  This authority may be express or implied, and may include 
where a defendant makes it appear that someone has been their agent.  (Warner Bros. 
Records, Inc. v. Golden West Music Sales (1974) 36 Cal.App.3d 1012, 1018.)   

An attorney, however, is not necessarily authorized to become an agent for service of 
process.  Instead, “the trial court must determine in each case whether the relationship between 
an attorney and his client is sufficiently close and enduring to make it highly probable that 
service on the attorney will provide actual notice to his client.”  (Monterey S.P.P’ship v. W.L. 
Bangham (1989) 49 Cal.3d 454, 465 [Mosk, concurring, citing Warner Bros.]) 

Mr. Kantor had represented Respondent in the arbitration, stated that he represented her, 
would represent her in the petition to confirm the arbitration award, and agreed to accept service 
on her behalf.  These facts combine to support the inference that his firm was authorized to 
accept service on Respondent’s behalf, and that she would receive actual notice through him. 

2. Merits 

The petition and supporting materials establish that Petitioner is entitled to the order 
confirming the award.  The petition is granted. 

 

  

11.  TIME:  9:00   CASE#: MSN19-2406 
CASE NAME: NCMIC FINANCE CORP  VS.  DR. RODERICK J. KEENER, O.D. 
HEARING ON MOTION TO SET ASIDE JUDGMENT PER CCP 663 
FILED BY DR. RODERICK J KEENER, O.D., et al. 
* TENTATIVE RULING: * 
 
The Motion to Set Aside Judgment (“Motion”), filed by judgment debtor Dr. Roderick J. Keener, 
is denied. 

Background 

In February of 2008, Dr. Roderick Keener, an optometrist, entered into a contract for the lease 
of a “complete Brican Info System, including a 42” and 19” monitor.” (See Declaration in Support 
of Motion to Set Aside Judgment, hereinafter “Keener Decl.”, pp. 3-4.) Under the lease, Dr. 
Keener was to make 60 payments of $508 each. (Ibid.) Dr. Keener asserts that he returned the 
faulty leased equipment to terminate the lease prior to completion of the term. (Id. at p.7, ¶5.)  

On April 28, 2010, an action was filed against Dr. Keener in Iowa for breach of the lease 
contract. (See Declaration of Amit A. Taneja in Opposition to Motion, hereinafter “Taneja Decl.,” 
Ex. “A.”) Dr. Keener, through counsel, answered the complaint. (Id., Ex. “E.”) On or about 
February 26, 2019, an Order for Judgment was entered, find Dr. Keener had failed to make 40 
of the 60 lease payments, and awarding $20,320 to plaintiff, plus interest at the contractual rate 
of 18% from the date of filing the Iowa action. (Id., Ex. “A.”) 

On December 12, 2019, NCMIC Finance Corporation (hereinafter “Judgment Creditor”), filed an 
application in this Court for entry of a sister-state judgment. (See Taneja Decl., Ex. “B.”) The 
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notice of entry of the judgment was personally served on Dr. Keener on January 22, 2020. (See 
Taneja Decl., Ex. “C.”) 

On March 3, 2020, Dr. Keener moved to set aside the judgment. In addition to arguing that there 
was “never a final written contract signed by both parties” in the underlying dispute, he also 
accuses the lessor of breaching the contract terms. (See Keener Decl., p. 1-2.) Dr. Keener 
states he was fraudulently induced to enter into the underlying contract by the lessor. (Id. at 
p.10.) Dr. Keener refers to two cases that he argues should affect the ability of the Judgment 
Creditor to enforce the Iowa judgment: a 2005 Eleventh Circuit case and a 2015 federal district 
court case from Florida. (Id. at pp. 2-10.) Dr. Keener does not appear to have been a party to 
the cases he cites. 

In opposition to the motion, Judgment Creditor argues that Dr. Keener did not timely file his 
motion to vacate within 30 days of service and it must therefore be denied. Alternatively, 
Judgment Creditor argues the motion should be denied on its merits because Dr. Keener’s 
arguments should have been raised during the underlying Iowa litigation in which Dr. Keener 
filed an answer. (See Taneja Decl., Exs. “D” and “E.”) The Opposition further argues that the 
contract is enforceable because Dr. Keener made payments pursuant to its terms. (See Taneja 
Decl., Exs. “F” and “G.”) 

Analysis 

The Sister State Money Judgments Act provides an expeditious and economical registration 
procedure for enforcing sister-state money judgments in California. (Washoe Dev. Co. v. Irving 
Sav. Ass'n (1996) 47 Cal.App.4th 1518, 1521-1522.) The procedure offers a judgment creditor 
the opportunity to obtain a California judgment simply by registering his or her sister-state 
judgment with the specified superior court, thus avoiding the necessity of bringing a completely 
independent action. (Ibid.) The judgment of a sister state must be given full faith and credit if 
that sister state had jurisdiction over the parties and the subject matter, and all interested parties 
were given reasonable notice and opportunity to be heard. (Conseco Marketing, LLC v. IFA & 
Ins. Services, Inc. (2013) 221 Cal.App.4th 831, 837, internal citations omitted.)  

A judgment debtor may vacate a judgment entered pursuant to the Sister State Money 
Judgments Act (Code Civ. Proc. §§ 1710.10–1710.65) on certain grounds, including any ground 
which would be a defense to an action in California on the sister state judgment. (Code Civ. 
Proc., § 1710.40(a).) However, a debtor may not raise any common defense to the underlying 
claims made in the original lawsuit. The permissible scope of inquiry is limited to a determination 
of whether the court of forum had fundamental jurisdiction in the case. (See World Wide 
Imports, Inc. v. Bartel (1983) 145 Cal.App.3d 1006, 1010 [finding that parties who had litigated 
the out-of-state matter were given “not only reasonable notice, but also ample opportunity to 
defend the case against themselves”]; Washoe Dev. Co. v. Irving Sav. Ass'n (1996) 47 
Cal.App.4th 1518, 1523 [“what benefit would be derived from the Legislature's enactment of a 
simple and economical procedure for the transfer of sister state judgments if those judgments 
inevitably had to be relitigated in order to be given full faith and credit in this state?”].) 

In order to vacate the entry of a sister state judgment, the moving party must file its motion to 
vacate within 30 days of service and show, by a preponderance of the evidence, why it is 
entitled to relief. (Conseco Marketing, supra, 221 Cal.App.4th at 838-41; Code Civ. Proc. 
§1710.40(b).)  
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As Judgment Creditor points out in its opposition, Dr. Keener was personally served with the 
sister-state judgment on January 22, 2020, but did not file his motion until March 3, 2020, over a 
week after the 30-day deadline mandated by Code of Civil Procedure, section 1710.40(b). The 
Court notes that Dr. Keener attempted to file his motion earlier, on February 24, 2020, but this 
attempt also fell outside the statutory limitations period since the motion was due by Friday, 
February 21, 2020.  

Addressing the merits of the motion, Dr. Keener does not set forth any arguments about the 
underlying court proceedings in Iowa, let alone demonstrate why the judgment is invalid. A 
judgment entered by one state must be recognized by another state if the state of rendition had 
jurisdiction over the parties and the subject matter and all interested parties were given 
reasonable notice and opportunity to be heard. (See World Wide Imports, Inc., supra, 145 
Cal.App.3d at 1010.) Dr. Keener’s defenses related to having returned the equipment, lack of a 
binding contract, and alleged fraudulent business practices by the lessor, all relate to the 
defense of the underlying Iowa action and do not fundamentally undermine the validity of the 
sister state judgment here. Dr. Keener has therefore not met his burden to demonstrate that this 
Court should vacate the judgment and the motion must be denied. 

 

  

12.  TIME: 10:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO RFP, SET ONE 
FILED BY ROBIN DHUE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to September 17, 2020 at 9 a.m. 
 

  

13.  TIME: 10:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
SPECIALLY SET HEARING ON: INFORMAL DISCOVERY CONFERENCE 
SET BY REQUEST OF COUNSEL ON 3-2-20 
* TENTATIVE RULING: * 
 
Hearing continued by agreement of the parties to September 10, 2020 at 10 a.m. 
 

  

14.  TIME: 10:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to September 10, 2020 at 10 a.m. 
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ADD-ON 

 

 

15.  TIME: 9:05   CASE#: MSC19-02431 
CASE NAME: PATTERSON VS. ROBERT HALF INTERNATIONAL 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY ROBERT HALF INTERNATIONAL INC. 
* TENTATIVE RULING: * 
 
Hearing is continued by the Court to July 9, 2020 at 9 a.m. 
 

 

 


